
Unintended Consequences of Boilerplate August 11, 2007

1

Traps for the Unwary: 
Understanding the 

Unintended Consequences of 
Boilerplate Provisions in M&A 

Agreements

Panelists

Robert T. Harper, Moderator
David I. Albin

Martha M. Anderson
William B. Payne

William B. Rosenberg
Tina L. Stark

Dennis J. White

Introduction Explanation of RMSPA/Hypothetical

Buyer’s first draft
Buyer and Sellers meet face to face to respond 
In addition, color commentary
True up, with associated remedies
Indemnification but is not exclusive—baskets/survival periods—assume 

cap has been agreed to
Escrow agreement
No termination fee/remedies not exclusive
No non-reliance clause
Various covenants survive closing, including noncompete
Permit assignment to buyer of substantial part of business 
Buyer located in Nebraska
Draft indicates Delaware governing law and Nebraska forum
Sellers located/target incorporated in Kansas

Entire Agreement (§12.8 p 33)

This Agreement supersedes all prior agreements, 
whether written or oral, between the parties with 
respect to its subject matter (including any letter 
of intent and, upon the Closing, the 
Confidentiality Agreement between Buyer and 
Sellers dated __________) and constitutes (along 
with the Disclosure Letter, the exhibits, and the 
other documents to be delivered pursuant to this 
Agreement) a complete and exclusive statement 
of the terms of the agreement between the parties 
with respect to its subject matter.

Non-Reliance Clause (ABRY)

EXCEPT AS EXPRESSLY SET FORTH IN THIS ARTICLE III,
THE COMPANY MAKES NO REPRESENTATION OR 
WARRANTY, EXPRESSED OR IMPLIED, AT LAW OR IN 
EQUITY IN RESPECT OF THE COMPANY OR THE 
COMPANY SUBSIDIARIES, OR ANY OF THEIR RESPECTIVE 
ASSETS, LIABILITIES OR OPERATIONS, INCLUDING WITH 
RESPECT TO MERCHANTABILITY OR FITNESS FOR ANY 
PARTICULAR PURPOSE, AND ANY SUCH OTHER 
REPRESENTATIONS OR WARRANTIES ARE HEREBY 
EXPRESSLY DISCLAIMED.  ACQUIROR HEREBY 
ACKNOWLEDGES AND AGREES THAT, EXCEPT TO THE 
EXTENT SPECIFICALLY SET FORTH IN THIS ARTICLE III,
THE ACQUIROR IS ACQUIRING THE COMPANY ON AN "AS 
IS, WHERE IS" BASIS.
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Modification (§12.8 p 33 cont.)
This Agreement may not be amended, supplemented, or otherwise 

modified except in a writing executed by the party to be charged
with the amendment.

No Waiver (§12.7 p 25 cont.)
Neither any failure nor any delay by any party in exercising any right, power, or privilege 

under this Agreement or any of the documents referred to in this Agreement will 
operate as a waiver of such right, power, or privilege, and no single or partial exercise 
of any such right, power, or privilege will preclude any other or further exercise of 
such right, power, or privilege or the exercise of any other right, power, or privilege.  
To the maximum extent permitted by applicable Legal Requirements, (a) no claim or 
right arising out of this Agreement or any of the documents referred to in this 
Agreement can be waived by a party, in whole or in part, unless made in a writing 
signed by such party; (b) a waiver given by a party will only be applicable to the 
specific instance for which it is given; and (c) no notice to or demand on a party will (i) 
waive or otherwise affect any obligation of that party or (ii) affect the right of the party 
giving such notice or demand to take further action without notice or demand as 
provided in this Agreement or the documents referred to in this Agreement.

Remedies Cumulative (§12.7 p 25)

The rights and remedies of the parties are 
cumulative and not alternative. 

Exclusive Remedies Clause (ABRY)

Except as may be required to enforce post-closing covenants 
hereunder, after the Closing Date the indemnification 
rights in this Article IX are and shall be the sole and 
exclusive remedies of the Acquiror, the Acquiror 
Indemnified Persons, the Selling Stockholder, and the 
Company with respect to this Agreement and the Sale 
contemplated hereby; provided that this sentence shall not 
be deemed a waiver by any party of its right to seek 
specific performance or injunctive relief in the case of 
another party's failure to comply with the covenants made 
by such other party.

Attorneys Fees (§12.7 p 25 cont.)

In the event any Proceeding is brought in 
respect of this Agreement, the 
prevailing party will be entitled to 
recover reasonable attorneys’ fees and 
other costs incurred in such 
Proceeding, in addition to any relief to 
which such party may be entitled.

Governing Law (§12.14 p 51)

All matters relating to or arising out of 
this Agreement or any Contemplated 
Transaction and the rights of the parties 
will be governed by and construed and 
interpreted under the laws of the State 
of Delaware without regard to conflicts 
of laws principles that would require the 
application of any other law.

Jurisdiction (§12.4 p 15)

Except as otherwise provided in this Agreement, any Proceeding 
arising out of or relating to this Agreement or any Contemplated
Transaction shall be brought in the courts of the State of 
Nebraska, County of __________, or, if it has or can acquire 
jurisdiction, in the United States District Court for the District of 
Nebraska, and each of the parties irrevocably submits to the 
exclusive jurisdiction of each such court in any such Proceeding, 
waives any objection it may now or hereafter have to venue or to
convenience of forum, agrees that all claims in respect of such 
Proceeding shall be heard and determined only in any such court,
and agrees not to bring any Proceeding arising out of or relating to 
this Agreement or any Contemplated Transaction in any other 
court.  Each party acknowledges and agrees that this Section 12.4 
constitutes a voluntary and bargained for agreement between the 
parties.
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Service of Process (§12.4 p 15 cont.)

Process in any Proceeding referred to in the 
first sentence of this Section or in Section 
11.8(d) may be served on any party anywhere 
in the world.  Any party may make service on 
any other party by sending or delivering a 
copy of the process to the party to be served 
at the address and in the manner provided for 
the giving of notices in Section 12.3.  Nothing 
in this Section 12.4 will affect the right of any 
party to serve legal process in any other 
manner permitted by law or at equity.

Waiver of Jury Trial (§12.16 p 54)

THE PARTIES WAIVE ANY RIGHT TO TRIAL BY JURY IN ANY 
PROCEEDING ARISING OUT OF OR RELATING TO THIS 
AGREEMENT OR ANY CONTEMPLATED TRANSACTION, 
WHETHER NOW EXISTING OR HEREAFTER ARISING, AND 
WHETHER SOUNDING IN CONTRACT, TORT, OR 
OTHERWISE.  THE PARTIES AGREE THAT ANY OF THEM 
MAY FILE A COPY OF THIS AGREEMENT WITH ANY 
COURT AS WRITTEN EVIDENCE OF THE KNOWING, 
VOLUNTARY, AND BARGAINED-FOR AGREEMENT AMONG 
THE PARTIES IRREVOCABLY TO WAIVE TRIAL BY JURY 
AND THAT ANY PROCEEDING BETWEEN THEM RELATING 
TO THIS AGREEMENT OR ANY CONTEMPLATED 
TRANSACTION SHALL INSTEAD BE TRIED IN A COURT OF 
COMPETENT JURISDICTION BY A JUDGE SITTING 
WITHOUT A JURY.

Assignments (§12.10 p 38)

No party may assign any of its rights or delegate any of 
its obligations under this Agreement without the prior 
consent of the other parties, except that Buyer may 
assign any of its rights and delegate any of its 
obligations under this Agreement to any Subsidiary of 
Buyer and to the purchaser of ^ a substantial part of ^
of the equity securities or business of the Acquired 
Companies and may collaterally assign its rights 
under this Agreement to any financial institution 
providing financing in connection with the 
Contemplated Transactions. Any purported 
assignment of rights or delegation of obligations in 
violation of this Section 12.10 will be void. 

Assignment

The Manufacturer shall not assign its rights 
under this Agreement. 
(takes away the right to assign)

Any purported assignment in violation of this 
Section is void. 
(takes away the power to assign)

Successors (§12.10 p 38 cont.)

Subject to the foregoing, this Agreement will apply 
to, be binding in all respects upon, and inure to 
the benefit of the successors and permitted 
assigns of the parties.

Successors and Assigns

Nonassigning Party Assigning/Delegating 
Party

Assignee/Delegate
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Successors and Assigns

This Agreement binds and benefits the 
parties and their respective successors 
and assigns.

Successors and Assigns

Differing Interpretations 

» To bind the assignee/delegate.

» To bind the nonassigning party.

» To permit assignments.

» To permit delegations.

» To bind the parties.

Successors and Assigns

If there is an assignment,
» the nonassigning party is deemed to have agreed 

to perform in favor of the assignee,
» a contemporaneous delegation is deemed to 

have occurred, and
» the assignee is deemed to have assumed the 

assignor’s performance obligations in favor of the 
nonassigning party,

except if in any instance there is evidence to the 
contrary.

No Third Party Rights (§12.11 p 43)

No Person other than the parties will have any 
legal or equitable right, remedy, or claim 
under or with respect to this Agreement, 
except such rights as shall inure to a 
successor or permitted assignee pursuant to 
Section 12.10 and other than an Indemnified 
Person.  Prior to the Closing or the 
termination of this Agreement, this Agreement 
may be amended and any provision of this 
Agreement may be waived without the 
consent of any Indemnified Person.

Severability (§12.12 p 46 cont.)

If any provision of this Agreement is held 
invalid or unenforceable by any court of 
competent jurisdiction, the other provisions 
of this Agreement will remain in full force and 
effect.  Any provision of this Agreement held 
invalid or unenforceable only in part or degree 
will remain in full force and effect to the extent 
not held invalid or unenforceable.

Severability

Blue Pencil Rule

Rule of Reasonableness
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Severability:  “Blue Pencil” Power v. Rule of 
Reasonableness

Seller shall not compete with Buyer for 18 
months anywhere in the United States.

Seller shall not compete with Buyer for 18 
months in New York, New Jersey and 
Connecticut.

Severability

If any provision of this Agreement is 
held invalid, illegal or unenforceable, the 
validity, legality and enforceability of the 
remaining provisions of this Agreement 
are not affected or impaired in any way.

Severability

If any provision of this Agreement is 
determined to be invalid, illegal or 
unenforceable, the remaining provisions of 
this Agreement remain in effect, if the 
essential provisions of this Agreement for 
each party remain valid, binding and 
enforceable.

Severability

If any provision of this Agreement is determined 
to be invalid, illegal or unenforceable, the 
remaining provisions of this Agreement remain in 
effect, if both the economic and legal substance
of the transactions contemplated by this 
Agreement are not affected in any manner 
[materially] adverse to any party.

Severability

If any provision of this Agreement is 
determined to be invalid, illegal or 
unenforceable, this Agreement is of no 
further effect, and none of the remaining 
provisions of this Agreement is 
subsequently enforceable against any 
party to this Agreement. 

Expenses (§12.1 p 9)

Except as otherwise provided in this Agreement, each party 
shall bear its respective fees and expenses incurred in 
connection with the preparation, negotiation, execution, and 
performance of this Agreement and the consummation and 
performance of the Contemplated Transactions, including all 
fees and expenses of its Representatives.  Buyer shall pay 
one-half and Sellers shall pay one-half of (a) the HSR Act 
filing fee and (b) the fees and expenses of the Escrow Agent 
under the Escrow Agreement.  No Acquired Company has 
incurred, and Sellers shall cause the Acquired Companies not 
to incur, any fees or expenses in connection with this 
Agreement and the Contemplated Transactions.  The 
obligation of each party to bear its own fees and expenses 
will be subject to any rights of such party arising from a 
Breach of this Agreement by another party.
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Expenses (sample clause)

8.12 Expenses.  Except as otherwise provided herein, each of the Parent, Merger 
Sub, the Stockholders and the Company will bear its own costs and expenses 
incurred in connection with this Agreement and the Merger.  Notwithstanding the 
foregoing, if the Closing occurs, the legal fees (including disbursements) of the 
Company and the Stockholders incurred in connection with this Agreement and the 
Merger, but only legal fees and disbursements, shall be paid by the Buyer (and such 
legal fees and expenses are referred to herein as the “Transaction Expenses”).

The Closing Balance Sheet shall be determined in accordance with principles, practices 
and procedures which are consistent with those which were applied in the preparation 
of the Financial Statements.  Notwithstanding anything to the contrary in this Section 
2.7(a), if any of the accounting principles, practices or procedures used in the 
preparation of the Financial Statements do not comply with the requirements of GAAP, 
the Closing Balance Sheet shall reflect such adjustments as are necessary to comply 
with GAAP.  Notwithstanding anything to the contrary in either of the prior two 
sentences, (i) current liabilities shall not include any amounts payable with respect to 
the Company’s Third Party Expenses, and (ii) to the extent that the Company has paid 
Third Party Expenses prior to the Closing Date, there will be a current asset entitled 
“Paid Third Party Expenses” in such amount on the Final Net Working Capital 
Statement.

Notices (§12.3 p 13)

All notices, Consents, and other communications 
required or permitted by this Agreement will be in 
writing and will be effective, and any applicable time 
period shall commence when (a) delivered to the 
following address by hand or by nationally recognized 
overnight courier service (costs prepaid) or (b) 
transmitted electronically to the following facsimile 
numbers or e-mail addresses with confirmation of 
receipt of transmission, in each case marked to the 
attention of the Person (by name or title) designated 
below (or to such other address, facsimile number, e-
mail address, or Person as a party may designate by 
notice to the other parties):

Explanation of remaining sections

Usage

Public Announcements

Further Assurances

Enforcement Of 
Agreement

Disclosure Letter

Time Of Essence

Counterparts

Sellers’ Obligations

Sellers’ Representative

Q&A


