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– Capital accounts 
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• Managers 
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PARTNERSHIPS, S CORPORATIONS, & LLCs
EDITED BY SAMUEL P. STARR, CPA, LL.M.

History is repeating itself as state law devel-

opments allowing LLCs to include separate

subsets known as "series" have required

federal guidance on how the series organi-

zation and the series themselves will be

treated for federal tax purposes. It is antici-

pated that the Proposed Regulations will not

only encourage practitioner comments and

changes before becoming final but also may

lead to some additional developments at the

state level to provide more clarification as to

various aspects of state treatment of these

entities.

PAUL D. CARMAN and STEVEN G.
FROST are partners, and KELLEY M.
BENDER is an associate, with the law
firm of Chapman and Cutler LLp, in its
Chicago office. Prior to returning to
Chapman and Cutler, Mr. Frost was a se-
nior counsel in Treasury's Offce of Tax
Policy where he helped draft the Pro-
posed Regulations discussed in this arti-
cle. All the authors have frequently writ-
ten for THE JOURNAL. Any opinions

expressed in this article are opinions of
the authors and not opinions of the au-
thors' firm. This article does not repre-
sent either the current or former posi-
tions of the Treasury.

Copyright @ 2010, Paul D. Carman,
Steven G. Frost, and Kelley M. Bender.

FIRST STEPS

PROPOSED REGULATIONS

ON SERIES LLCs
PROVIDE CLARITY

BY PAUL D. CARMAN, STEVEN G. FROST, AND KELLEY M. BENDER

Much anticipated Proposed
Regulations (REG- 1 19921 -09,
9/14/10) on the treatment of se-

ries LLCs do not provide the answer to
every conceivable question about series
and about series organizations, but they
do provide a basic framework to start
the analysis by treating a series as if it
were an entity created under state law. i
(For the meaning of terms used in the
Proposed Regulations, see the "Defini-
tions" sidebar.)

SERIES LLC STATUTES

Series LLC statutes have been enacted in
Delaware, Ilinois, Iowa, Nevada, Okla-
homa, Tennessee, Texas, Utah, and Puer-
to Rico. Delaware enacted the first series
LLC statute in 1996.2 Statutes enacted
subsequently by other states are similar,
but not identical, to the Delaware

statute. All of the statutes provide a sig-
nificant degree of separateness for indi-
vidual series within a series LLC, but
none provides series with all of the at-
tributes of a typical state law entity, such
as an ordinary LLC. Individual series
generally are not treated as separate en-
tities for state law purposes. In certain
states, however-currently, Ilinois and
Iowa-a series is treated as a separate
entity to the extent provided in the se-
ries LLC's articles of organization.

The Delaware statute provides that
an LLC may establish, or provide for the
establishment of, one or more designat-
ed series of members, managers, LLC
interests, or assets. Under the Delaware

statute, any such series may have sepa-
rate rights, powers, or duties with re-
spect to specified property or obliga-
tions of the LLC or profits and losses
associated with specified property or
obligations, and any such series may
have a separate business purpose or in-
vestment objective.

In addition, the Delaware statute
provides that the debts, liabilities, oblig-
ations, and expenses of a particular se-
ries are enforceable against the assets of
that series only, and not against the as-
sets of the series LLC generally or any
other series of the LLC. Unless the LLC
agreement provides otherwise, none of
the debts, liabilities, obligations, and ex-
penses of the series LLC generally or of
any other series of the series LLC are en-
force able against the assets of the series,
if the following requirements are met:

1. The LLC agreement establishes or
provides for the establishment of one or
more series.

2. Records maintained for any such
series account for the assets of the series
separately from the other assets of the
series LLC, or of any other series of the
series LLC.

3. The LLC agreement so provides.
4. Notice of the limitation on liabili-

ties of a series is set forth in the series
LLC's certificate of formation.3

Unless otherwise provided in the LLC
agreement, a series established under
Delaware law has the power and capacity
to, in its own name, contract, hold title to
assets, grant liens and security interests,
and sue and be sued.4 In addition, except
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PARTNERSHIPS, S CORPORATIONS, & LLCs

as otherwise provided in the LLC
agreement, any event that causes a
member to cease to be associated
with a series shall not, in itself, cause
such member to cease to be associat-
ed with any other series or terminate
the continued membership of a
member in the LLC or cause the ter-
mination of the series, regardless of
whether such member was the last
remaining member associated with
such series.s

The Delaware statute also allows a
series to be terminated and its affairs
wound up without causing the dis-
solution of the LLC,6 Nevertheless,
all series of the LLC terminate and
their affairs are to be wound up
when the LLC dissolves.7

The series LLC statutes of Ilinois8
and Iowa9 provide that a series with
limited liability wil be treated as a
separate entity to the extent set forth
in the articles of organization. The
Ilinois statute provides that the LLC
and any of its series may elect to con-
solidate their operations as a single
taxpayer to the extent permitted un-
der applicable law, elect to work co-
operatively, elect to contract jointly,
or elect to be treated as a single busi-
ness for purposes of qualification to
do business in Ilinois or any other

state.
In addition, under the Ilinois

statute, a series' existence begins on
filing of a certificate of designation
with the Ilinois secretary of state. A
certificate of designation must be
filed for each series that is to have
limited liability. The name of a series
with limited liability must contain
the entire name of the LLC and be

.'S;l'4£-
1 The Proposed Regulations also deal with cell

companies. Except for noting that the treat-
ment of cell companies is similar to the
treatment of series lother than, for cell com-
panies, the application of the Proposed Reg-
ulations extends to some non-U.S. cell com-
panies). cell companies generally will not be
addressed in this article.

26 DeL. Code Ann. 18-215 (the "Delaware
statute").

36 Del. Code Ann. 18-215(b).

46 DeL. Code Ann. 18-215(c).
S 6 DeL. Code Ann. 18-215Ij).

66 DeL. Code. Ann. 18-215(k).

7 Id. The Delaware statute curiously refers to
the termination and winding up of the series
rather than the dissolution and winding up of
the series; the latter would have been con-

distinguishable from the names of
the other series of the LLC. If differ-
ent from the LLC, the certificate of
designation for each series must list
the names of the members if the se-
ries is member-managed or the
names of the managers if the series
is manager-managed. The Iowa and
Ilinois statutes both provide that,

unless modified by the series LLC
provisions, the provisions generally
applicable to LLCs and their man-
agers, members, and transferees are
applicable to each series.

Some states have enacted series
provisions outside of LLC statutes.
For example, Delaware has enacted
series limited partnership provi-
sions.10 In addition, Delaware's statu-
tory trust statute permits a statutory
trust to establish series.11 Both of
these statutes contain provisions that
are nearly identical to the corre-

sponding provisions of the Delaware
series LLC statute with respect to the
ability of the limited partnership or
trust to create or establish separate
series with the same liability protec-
tion enjoyed by series of a Delaware
series LLC.

The Preamble to the Proposed
Regulations notes that all of the se-
ries LLC statutes contain provisions
that grant series certain attributes of
separate entities. For example, indi-
vidual series may have separate busi-
ness purposes, investment objectives,
members, and managers. Assets of a
particular series are not subject to

the claims of creditors of other series
of the series LLC or of the series LLC
itself, provided that certain record-
keeping and notice requirements are

sistent with the terminology applicable to the

LLC. Because" dissolution" has legal signifi-
cance-the authority of the members
changes on a dissolution-the impact of this
distinction is not clear.

8805 ILCS 180/37-40 (the "Illinois statute").

9 I.CA section 489.1201 Ithe "Iowa statute").
106 DeL. Code Ann. 17-218.

11 12 DeL. Code Ann. 3804.

12 Although state laws may not allow for the
merger of series, a series that is recognized
as a separate entity for federal tax purposes
may be a party to a merger under Reg. 1.368-
2(b)(1 )(ii) lif treated as a corporation) or Reg.
1.708-Hc) (if treated as a partnership).

13 See, e.g., 6 DeL. Code Ann. 18-215(k); 805

ILCS 180/37-40(m); Okla. Stat. section 18-
2054.4IJ); Utah Code section 48-2c-613(3).

observed. Finally, most series LLC
statutes provide that an event that
causes a member to cease to be asso-
ciated with a series does not cause
the member to cease to be associated
with the series LLC or any other se-
ries of the series LLC.

All of the state statutes, however,
limit the powers of series of series
LLCs. For example, a series of a series
LLC may not convert into another
tye of entity, merge with another en-

tity,12 or domesticate in another state
independent from the series LLC.
Several of the series LLC statutes do
not expressly address a series' ability
to sue or be sued, hold title to proper-
ty, or contract in its own name. Ordi-
nary LLCs and series LLCs generally
may exercise these rights. In addition,
many of the series LLC statutes pro-
vide that the dissolution of a series
LLC wil cause the termination of
each of its series.13

ENTIY RECOGNITION AND

CLASSIFICATION-CURRENT LAW

The threshold question for deter-
mining the treatment of an entity for
federal tax purposes is whether the
entity is recognized as a separate en-
tity for federal tax purposes. Reg.
301. 770 1 - 1 (a) (l) provides that the

determination of whether an entity
is separate from its owners for feder-
al tax purposes is a matter of federal
tax law and does not depend on
whether the organization is recog-
nized as an entity under local law.

Reg. 301.7701-1(a)(2) provides that

a joint venture or other contractual
arrangement may create a separate
entity for federal tax purposes if the
participants carryon a trade, busi-
ness, financial operation, or venture
and divide the profits therefrom.
The Regulations also provide, how-
ever, that a joint undertaking merely
to share expenses does not create a
separate entity for federal tax pur-
poses, nor does mere co-ownership
of property where activities are lim-
ited to keeping property maintained,
in repair, and rented or leased.

As mentioned above, the deter-
mination of whether an organization
is an entity separate from its owners
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Definitions

The Proposed Regulations use a very specific vocabulary, and some of the terms have not generally been used
in tax practice before. The definitions are found in Prop. Reg. 301.7701- 1 (a)(5) (viii).

Series organization. A series organization is a juridical entity1 that establishes and maintains, or under which
is established and maintained, a series. A series organization includes a series LLC, series partnership, series
trust, protected cell company, segregated cell company, segregated portfolio company, or segregated account
company.2

This means that the series organization is the entity under which the series are formed. This entity has
sometimes historically been called the "top entity;' the "umbrella entity;' or the "holding company."

Series. A series is a segregated group of assets and liabilities that is established pursuant to a series statute by
agreement of a series organization. A series includes a series, cell, segregated account, or segregated portfolio,
including a cell, segregated account, or segregated portfolio that is formed under the insurance code of a juris-
diction or is engaged in an insurance business. "Series" does not include, however, a segregated asset account
of a life insurance company.3

An election, agreement, or other arrangement that permits debts and liabilities of other series or the series
organization to be enforceable against the assets of a particular series, or a failure to comply with the record-
keeping requirements for the limitation on liability available under the relevant series statute, wil not prevent
a series from satisfying the definition.

Series statute. Because series are subject to the Proposed Regulations only if they are established under a se-
ries statute, the definition of a series statute is criticaL. The Proposed Regulations define a series statute as a
statute of a state or foreign jurisdiction that explicitly provides for the organization or establishment of a series
of a juridical person and explicitly permits (1) members or participants of a series organization to have rights,
powers, or duties with respect to the series, (2) a series to have separate rights, powers, or duties with respect
to specified property or obligations, and (3) the segregation of assets and liabilities such that none of the debts
and liabilities of the series organization (other than liabilities to the state or foreign jurisdiction related to the
organization or operation of the series organization, such as franchise fees or administrative costs) or of any
other series of the series organization are enforceable against the assets of a particular series of the series or-
ganization.

Notes
1 Defined simply, a "juridical entity" is merely a legal entity-an entity of the law. This is in contrast with a natural person, who is considered

a nonjuridical entity. The idea of a juridical entity lor juridical or juristic person) is to give an identity to a collective of persons that is separate
from the persons themselves. "Personality is considered therefore, an attribute not only of men, but of groups of men, acting as a unit for
the attainment of a common end. This person, which is not a human being, is called technically, a juristic person, a personne morale to dis-
tinguish it from the physical personality of mankind:' Deiser, "The Juristic Person:' 57 U. Pa. L. Rev. 131 (1908), page 139.

2 Prop. Reg. 301.7701-1Ia)(5)(vlii)(A). The first sentence of the definition limits series organizations to juridical entities for the Proposed

Regulations to apply. The second sentence includes series trusts, which are juridical entities only if they are statutory trusts. Although exclud-
ed from the application of the Proposed Regulations, the Proposed Regulations do not attempt to change the treatment of series trusts that
are formed as common law trusts. Such trusts and the series under such trusts should have the same characterization as currently given
under present law.

3 See Section 817Id)i1); Reg. 1.817-5Ie).

for federal tax purposes is a matter
of federal tax law and does not de-
pend on whether the organization is
recognized as an entity under local
law.14 For example, courts have
found entities for tax purposes in
some co-ownership situations where
the co-owners agree to restrict their
ability to sell, lease, or encumber
their interests, waive their rights to
partition property, or allow certain

management decisions to be made
other than by unanimous agreement
among co-owners.1S

Other types of contractual agree-
ments also have been recognized as
creating an entity for federal tax pur-
poses. In Madison Gas & Electric Co.,
72 TC 521 (1979), aff'd 633 F.2d 512,
46 AFTR2d 80-5955 (CA-7,1980), a
joint power supply agreement (com-
bined with a co-ownership of the fa-
cility) was found to create a partner-
ship through the sharing of the
output of the facility. Similarly, a loan
was treated as creating a partnership
where the instrument was payable

only out of 50% of the net profits of
the venture. 16

Thus, an entity may be created for
federal tax purposes even though a
mere contractual arrangement is
recognized for state law purposes.
This principle has been applied to
series trusts in tax authorities for
over 60 years. In National Securities

M-t,ut
14 Reg. 301.7701-1(a)(1).

1S Bergford, 12 F.3d 166, 73 AFTR2d 94-498

(CA-9, 1993); Bussing, 89TC 1050 (1987).
16 Hartman, TCM 1958-206.
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Series-Industrial Stocks Series, 13 TC
884 (1949), acq., several series that
differed only in the nature of their
assets were created within an open-
end investment trust.17 Each series
regularly issued certificates repre-
senting shares in the property held
in trust and regularly redeemed the
certificates solely from the assets
and earnings of the individual se-
ries. The Tax Court stated that each
series of the trust was taxable as a
separate regulated investment com-
pany.1S

The statutes all provide a

significant degree of

separateiiess for individual

series within a series LLC. but

none provides all óf the

attributes of a typical LLC.

Separately, the IRS previously
ruleçl that the assets within an entity
treated as a partnership for federal
income tax purposes may be so eco-
nomically segregated that they are
more properly treated as owned by
one or more partners of the partner-
ship. In Rev. RuL. 55-39,1955-1 CB
403, the taxpayer was a general part-
ner of a firm that consisted of both
limited and general partners. By a

special provision in the partnership
agreement, the taxpayer could direct
that the sum constituting his capital
account be invested, in whole or in
part, in securities of his selection,

the purchase price being charged to
his capital account, thereby reducing
to that extent the amount on which
the "interest" allowable on his capital
account was computed.

MI.;; t
17 The Preamble to the Proposed Regulations

refers to the trust as a statutory trust. It is
unclear from the case why this reference
was made.

18 The statement of the court was adopted as
the position of the I RS Chief Counsel's Office
in GCM 39211, 4/13/84 (considering the char-
acterization of a fund formed by a single
Massachusetts business trust). But see
Union Trusteed Funds, Inc., 8TC 1133 (1947)

(series funds organized by a state law corpo-
ration could not be treated as if each fund

were a separate corporation). Union Trusteed

The taxpayer's capital account
was to be credited with any divi-
dends, interest, or other distribu-
tions received by the firm with re-
spect to those securities he selected.
The increase or decrease in the value
of the securities was for his account.
The securities were to be sold at his
request and the proceeds credited to
his capital account. The Ruling also
noted that because the partnership
was the titled holder of the property
and the partnership agreement pro-
vided that the securities were the
property of the partnership, the se-
curities would be subject to the
claims of the partnership's creditors.

The Ruling concluded that where
a partnership agreement provides
that certain property is acquired and
held for the account of a particular
partner, and all of the incidents of
ownership (including the right to be
credited with all income and profits
therefrom and all rights of control)
were in him, such property should
be treated as the property of the tax-
payer. Although not addressed in the
Ruling, it would seem to follow that,
on the facts of Rev. RuL. 55-39, if the

property were held for the benefit of
multiple partners, a separate part-
nership would be deemed to have
been created (assuming that the
ownership was not in the nature of a
trust).

By contrast, if a business entity is
created for state law purposes, the
entity ordinarily wil be recognized
as existing for tax purposes. In Mo-
line Properties, 319 U.S. 436, 30
AFTR 1291 (1943), the Supreme
Court noted that, so long as a corpo-
ration was formed for a purpose that
is the equivalent of business activity
or the corporation actually carries
on a business, the corporation re-

Funds was statutorily reversed as to its appli-
cation to regulated investment companies by
Section 851 (g). A similar issue has been ad-
dressed in a series of private letter rulings on
tracking stock or alphabet stock. See, e.g.,
Ltr. Rul. 9826030 and Ltr. Rul. 9802048.

19 See Bertoli, 103TC 501 (1994); Aldon Homes,

Inc., 33 TC 582 (1959).
20 John L. Denning & Co., 180 F.2d 288, 38

AFTR 1508 ICA-10, 1950).
21 Madison Gas & Electric Co., 633 F.2d 512, 46

AFTR2d 80-5955 (CA-7, 1980); Luna, 42 TC
1067 (1964).

mains a taxable entity separate from
its shareholders. Although entities
that are recognized under local law
generally are also recognized for fed-
eral tax purposes, a state law entity
may be disregarded if it lacks busi-
ness purpose or any business activi-
ty other than tax avoidance.19 The
principles of Moline Properties also
have been applied to recognize the
existence of partnerships.20

The Supreme Court in Culbert-
son, 337 U.S. 733, 37 AFTR 1391
(1949), and Tower, 327 U.S. 280, 34

AFTR 799 (1946), set forth the basic
standard for determining whether a
partnership wil be respected for

federal tax purposes. In general, a
partnership wil be respected if, con-
sidering all the facts, the parties in
good faith and acting with a busi-
ness purpose intended to join to-
gether to conduct an enterprise and
share in its profits and losses. This
determination is made considering
not only the stated intent of the par-
ties but also the terms of their agree-
ment and their conduct.21

If an entity is determined to be
separate from its owners under the
analysis above, the next step is to de-
termine the classification of the enti-
ty for federal tax purposes. Reg.

301. 770 1 - 1 (b) provides that the tax

classification of an organization that
is separate from its owners is deter-
mined under Regs. 301.7701-2, -3,
and -4.

An entity is considered a business
entity if it is recognized as separate
from its owners for federal tax pur-
poses and is not properly classified as
a trust under Reg. 301.7701-4 or oth-
erwise subject to special treatment
under the Code. Trusts under Reg.

301. 770 1 -4 are divided into (l) ordi-

nary trusts, (2) business trusts, (3)
investment trusts, (4) liquidating
trusts, and (5) environmental reme-
diation trusts. The rules for ordinary
trusts provide the general rules as to
when an arrangement wil be treated
as a trust for federal tax purposes.
The rules for investment trusts, liqui-
dating trusts, and environmental re-
mediation trusts provide the condi-
tions under which such arrangements
wil be treated as trusts for federal tax
purposes (with the implied or ex-
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press alternative of being business
entities). The rules for business trusts
provide that such arrangements wil
be treated as business entities.

In general, the default classifica-
tion of a domestic unincorporated
business entity (such as an LLC) is
as a partnership if the entity has
more than one member or as a disre-
garded entity if the entity has only
one member.22 The Regulations fur-
ther provide that an eligible entity,
which is a business entity that is not
a corporation, may elect its classifi-
cation for federal tax purposes.23

THE PROPOSED REGULATIONS

Under Prop. Reg. 301.7701-1(a)(5)
(i), for federal tax purposes, a do-
mestic series,24 whether or not a ju-
ridical person for local law purpos-
es, is treated as an entity formed
under local law. This treatment
would appear to invoke the pre-
sumptions of Moline Properties that
the entity should be respected for
federal income tax purposes. If a se-
ries is treated as an entity formed
under local law, whether it wil be
recognized as a separate entity for
federal income tax purposes is de-
termined under general tax princi-
ples,25 presumably including com-
mon law principles.

In general, the Proposed Regula-
tions do not apply to foreign series.
The exception is that the Proposed
Regulations apply to a foreign series
that engages in an insurance busi-
ness.26

Under the Proposed Regulations,
whether a series that is treated as a
local law entity is recognized as a
separate entity for federal tax pur-
poses is determined under Reg.

301.7701-1 and general tax princi-
ples.27 If a series is recognized as a
separate entity for federal tax pur-
poses, the Proposed Regulations

provide that the classification of a
series is determined under Regs.
301. 770 1 -2, -3, and -4 unless a pro-
vision of the Code (such as Section
860A, addressing REMICs) provides
for special treatment of that organi-
zation. In other words, once a series
is recognized as an entity separate

from the series organization, the
normal check-the-box rules wil ap-
ply in characterizing the series.28

Some series statutes provide that
the series liability limitation provi-
sions do not apply if the series orga-
nization or series does not maintain
records adequately accounting for
the assets associated with each series
separately from the assets of the se-
ries organization or any other series
of the series organization. The Pre-
amble indicates that Treasury and
the IRS considered whether a failure
to elect or qualify for the liability
limitations under the series statute
should affect whether a series is a
separate entity for federal tax pur-
poses. The Preamble notes, however,
that limitations on liability of own-
ers of an entity for debts and obliga-
tions of the entity and the rights of
creditors to hold owners liable for
debts and obligations of the entity
generally do not alter the characteri-
zation of the entity for federal tax
purposes.

For example, an owner may form
a wholly owned LLC to hold assets
or operations of a business. The

owner either may take advantage of
the limited liability offered by the
LLC, or may waive limited liability
and be personally liable for the debts
and obligations incurred by the LLC.
Under current Regulations, in either
event the wholly owned LLC gener-
ally wil be treated as a separate enti-
ty for tax purposes and wil then be
classified as a disregarded entity and
not treated as a separate tax person
for most purposes (although it is a
separate juridical entity).

. -t'$i J

22 Reg 301.7701-2Ial.

23 Reg. 301.7701-3(a).

24 A series is treated as created or organized

under the laws of a state or foreign jurisdic-
tion if the series is established under the
laws of such jurisdiction; Prop. Reg.
301.7701-1(a)(5)(v). Current Reg. 301.7701-5
provides that a business entity is domestic if
it is created or organized as any type of enti-
ty in the U.S., or under the laws of the U.S.
or of any state. A business entity that is cre-
ated or organized both in the U.S. and in a
foreign jurisdiction is a domestic entity. A
business entity (including an entity that is
disregarded as separate from its owner) is
foreign if it is not domestic.

2S Prop. Reg. 3017701-1 (a)(5)(iii).

26 Prop. Reg. 301.7701-1 (a)(5)(ii). Because a bus-

iness entity that is created both in the U.S

Therefore, the Proposed Regula-
tions provide that an election, agree-
ment, or other arrangement that per-
mits debts and liabilities of other
series or the series organization to be
enforceable against the assets of a
particular series, or a failure to com-
ply with the recordkeeping require-
ments for the limitation on liability
available under the relevant series
statute, wil not prevent a series from
meeting the definition of "series" in
the Proposed Regulations. For exam-
ple, a series generally wil not cease
to be a state law entity under the Pro-
posed Regulations simply because it
guarantees the debt of another series
within the series organization.

Whether an entity is separate

from its owners for federal tax

purposes is a matter of federal

tax law and does not depend on

whether the entity is recognized

under local law.

The Proposed Regulations treat a
series as created or organized under
the laws of the same jurisdiction in
which the series is established.29 The
series organization and series may be
formed under statutes in different
states. For example, many protected
cell company statutes permit cre-
ation of a protected cell where the se-
ries organization is organized under
a different statute in another state.
Because a series may not be a sepa-

and in a foreign jurisdiction is a domestic
entity, some entities formed under the laws
of a foreign jurisdiction other than insurance
entities may be subject to the Proposed

Regulations.
27 Prop. Reg. 3017701-1 (a)(5)(iii).

28 See the discussion in the text, above, under
"Entity Recognition and Classification-
Current Law.

29 While most series will be created or orga-
nized under the laws of the same jurisdiction
as the series organization to which they

relate, the separate cells of cell companies
may be established under jurisdictions other
than the jurisdiction in which the series orga-
nization is organized, which necessitated the
introduction of this series jurisdiction rule in
the Proposed Regulations.
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rate juridical entity for local law pur-
poses, this rule provides the means
for establishing the jurisdiction of

the series for federal tax purposes.
Under Reg. 301.7701-1(b), Reg.

301.7701 - 2 (b) applies to a series that

is recognized as a separate entity for
federal tax purposes. Therefore, a se-
ries that is itself described in Regs.
301.7701-2(b)(1) through (8) would
be classified as a corporation regard-
less of the classification of the series
organization. For example, a series
that is wholly owned (for federal in-
come tax purposes) by a state gov-
ernment would be treated as a per se
corporation under Reg. 301.7701-

2(b)(6).
The Proposed Regulations also

provide that, for federal tax purpos-
es, ownership of interests in a series
and of the assets associated with a
series is determined under general
tax principles. A series organization
is not treated as the owner of a series
or of the assets associated with a se-
ries merely because the series orga-
nization holds legal title to the assets
associated with the series.

For example, if a series organiza-
tion holds legal title to assets associ-
ated with a series because the statute
under which the series organization
was organized does not expressly
permit a series to hold assets in its
own name, the series wil be treated
as the owner of the assets for federal
tax purposes if it bears the economic
benefits and burdens of the assets
under general federal tax principles.
Similarly, for federal tax purposes,
the obligor for the liability of a series
is determined under general tax
principles.

In general, the same legal princi-
ples that apply to determine who
owns interests in other types of enti-
ties apply to determine the owner-
ship of interests in series and series
organizations. These principles gen-
erally look to who bears the eco-

. t,;';
30 See, for example, Rev. Rul. 55-39, 1955-1 CB

403, discussed in the text following note 18,
supra.

31 See, e.g., Culbertson, 337 U.S. 733, 37 AFTR

1391 (1949). and Tower, 327 U.S. 280, 34
AFTR 799 (1946).

32 This is distinguished from the series organi-

zation, which must be a juridical entity.

nomic benefits and burdens of own-
ership.30 Furthermore, common law
principles apply to the determina-
tion of whether a person is a partner
in a series that is classified as a part-
nership for federal tax purposes un-
der Reg. 301.7701-3.31

The Preamble indicates that Trea-
sury and the IRS considered other
approaches to the classification of
series for federal tax purposes. In
particular, they considered whether
series should be disregarded as enti-
ties separate from the series organi-
zation for federal tax purposes. Such
an approach might be suggested by
the fact that series are not generally
considered entities for local law pur-
poses (except, for example, poten-
tially under the statutes of Ilinois
and Iowa, where a series may be
treated as a separate entity to the ex-
tent set forth in the articles of orga-
nization).

An entity may be created for

federal tax purposes even though

a mere contractual arrangement

is recognized for state law

purposes.

In addition, while the statutes en-
abling series organizations grant se-
ries significant autonomy, under no
current statute do series possess all of
the attributes of independence that
entities recognized under local law
generally possess. For example, series
generally cannot convert into another
type of entity, merge with another
entity, or domesticate in another ju-
risdiction independent of the series
organization. In addition, the dissolu-
tion of a series organization generally
wil terminate all of its series.

The Preamble indicates that Trea-
sury and the IRS believe that, not-
withstanding that series differ in
some respects from more traditional
local law entities, domestic series
generally should be treated for fed-
eral tax purposes as entities formed
under local law. Because federal tax
law, and not local law, governs the

question of whether an organization
is an entity for federal tax purposes,
it is not dispositive that domestic se-
ries generally are not considered en-
tities for local law purposes.

Furthermore, the Preamble indi-
cates that Treasury and the IRS believe
that, overall, the factors supporting
separate entity status for series out-
weigh the factors in favor of disregard-
ing series as entities separate from
the series organization and other se-
ries of the series organization. Specifi-
caly, managers and equity holders are
"associated with" a series, and their
rights, duties, and powers with respect
to the series are direct and specifically
identified. Also, individual series may
(but generally are not required to)
have separate business purposes and
investment objectives. The Preamble
indicates that Treasury and the IRS
believe these factors are suffcient

to treat domestic series as entities
formed under local law.

Although some statutes creating
series organizations permit an indi-
vidual series to enter into contracts,
sue, be sued, and/or hold property in
its own name, the Preamble indi-
cates that Treasury and the IRS do
not believe that the failure of a
statute to explicitly provide these
rights should alter the treatment of a
domestic series as an entity formed
under locallaw.32 These attributes
primarily involve procedural for-
malities and do not appear to affect
the substantive economic rights of
series or their creditors with respect
to their property and liabilities. Even
in jurisdictions where series may not
possess these attributes, the statuto-
ry liability shields stil would apply
to the assets of a particular series,
provided the statutory requirements
are satisfied (although, as noted
above, the existence of the liability
shield also is not dispositive of the
treatment of a series for federal tax
purposes).

Furthermore, the rule provided in
the Proposed Regulations would

provide greater certainty to both
taxpayers and the IRS regarding the
tax status of domestic series and for-
eign series that conduct insurance
businesses. In effect, taxpayers that
establish domestic series are placed
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in the same position as persons that
fie a certificate of organization for a
state law entity. The Preamble indi-
cates that Treasury and the IRS be-
lieve that the approach of the Pro-
posed Regulations is straightforward
and administrable, and is preferable
to engaging in a case-by-case deter-
mination of the status of each series
that would require a detailed exami-
nation of the terms of the relevant
statute.

Finally, the Preamble indicates
that Treasury and the IRS believe
that a rule generally treating domes-
tic series as local law entities would
be consistent with taxpayers' current
ability to create similar structures
using multiple local law entities that
can elect their federal tax classifica-
tion pursuant to Reg. 301.7701 -3.

The Preamble indicates that Trea-
sury and the IRS believe that domes-
tic series should be classified as sep-
arate local law entities based on the
characteristics granted to them un-
der the various series statutes. Ex-
cept as specifically stated in the Pro-
posed Regulations, however, a
particular series need not actually
possess all of the attributes that its
enabling statute permits it to pos-
sess. The Preamble indicates that
Treasury and the IRS believe that a
domestic series should be treated as
a separate local law entity even if its
business purpose, investment objec-
tive, or ownership overlaps with that
of other series or the series organiza-
tion itself.33 Separate state law enti-
ties may have common or overlap-
ping business purposes, investment
objectives and ownership, but gener-
ally are still treated as separate local
law entities for federal tax purposes.

The Proposed Regulations do not
determine the entity status for feder-
al tax purposes of a series organiza-
tion. Specifically, the Proposed Reg-
ulations do not address whether a
series organization is recognized as a
separate entity for federal tax pur-
poses if it has no assets and engages
in no activities independent of its se-
nes.

Until further guidance is issued,
because foreign entities (other than
insurance companies) are not cov-
ered by the Proposed Regulations,

the entity status of a foreign series
that does not conduct an insurance
business wil be determined under
current applicable law.

A Single Entity or Multiple Entities
The current Regulations contemplate
that an LLC may itself own 100% of
the interests in other LLCs, creating a
holding company structure with the
parent organization treated as a part-
nership for federal income tax pur-
poses (so long as it has at least two
members) and the subsidiary LLCs
treated as disregarded.34 Because the
subsidiaries are disregarded, the

multiple state law entities are treated
as a single tax entity.

If series are recognized as sepa-
rate entities for federal income tax
purposes, the question arises as to
whether the series organization and
all the series should be collectively
treated as a single entity or multiple
entities. The Proposed Regulations
answer the question in part by pro-
viding that a series organization is
not treated as the owner of series in-
terests or the assets associated with a
series for federal income tax purpos-
es merely because the series organi-
zation holds legal title to the assets
associated with the series.3S Instead,
who is treated as the owner of the in-
terests in a series and of the assets
associated with a series is deter-
mined under general tax principles.

Thus, there is a potential under
the Proposed Regulations for either
the series organization to own the
interests in the series or for members
of the series organization that are as-
sociated with a series to be treated as
owning interests in the series for fed-
eral income tax purposes. In many
situations, the distinction may be
clear. If all the members in the series
organization have their return from
the series blended at the series orga-
nization level and the documents
themselves state that the series are
owned by and associated with the
series organization, there may be lit-
tle ambiguity that the series should
be treated as disregarded and that
the series organization and the series
should be collectively treated as a
single tax entity. If, however, the

members take their return from each
series separately, without reduction
or increase by losses or income from
other series, and the documentation
states that groups of members are
associated with particular series,
there would be little ambiguity that
the series should be treated as multi-
ple tax entities.

If the documentation treats groups
of members as being associated with
particular series, but there is a sub-
stantial overlap of the members,
whether there should be multiple en-
tities or a single entity is the same is-
sue present under current law with
entities other than series.

A series generally wil not cease

to be a state law entity under the

Prop. Regs. simply because it

guarantees the debt of another

series within the series

organization.

Nevertheless, the mere presence
of common ownership does not
generally cause multiple entities to
be collapsed into a single entity for
federal income tax purposes.36 For
some purposes, tax authorities allow
multiple entities to be combined as a
single entity on an elective basis. For
example, under the passive activity
loss rules, multiple entities may be
grouped as a single activity if they
have sufficient common owner-
shipP Similarly, the Code allows
corporations with sufficient com-
mon ownership to elect to file a con-
solidated return, which treats the in-

· ('S; f
33 This currently often occurs in regard to

investment trust series. It is common for a
single sponsor to have multiple trusts with
similar investment objectives if the market
appetite for that particular investment strate-
gy is particularly strong when the first trust
opens.

34 See Regs. 301.7701-2 and 301.7701-3.

3S Prop. Reg 301.7701-1 (a)(5)(vi).

36 See Southern Pacific Transportation Company,

75 TC 497 (1980) (the mere fact of common
ownership and operations would not justify
disregarding distinct corporate entities).

37 Reg. 1.469-4(c).
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cluded corporations as a single enti-
ty in some respects.38

The Preamble to TD 8697,
12/18/96~the check-the-box Regu-

lations-indicates that the issue of
whether common ownership creates
a single entity for federal income tax
purposes was an issue when those
Regulations were finalized. That Pre-
amble indicates that some commen-
tators, relying on Rev. Rul. 93-4, 1993-
1 CB 225,39 suggested that if two

wholly owned subsidiaries of a com-
mon parent were the owners of an or-
ganization, those owners would not
be respected as bona fide owners and
the organization would be treated as
having only one owner (the common
parent). Under the current Regula-
tions, when an unincorporated do-
mestic business entity has only one
owner, the business entity is disre-
garded as an entity separate from its
owner. The Preamble to TD 8697 in-
dicates that although the determina-
tion of whether an organization has
more than one owner is based on all
the facts and circumstances, the fact
that some or all of the owners of an
organization are under common con-
trol does not require the common
parent to be treated as the sole owner.

State law also may provide cir-
cumstances under which multiple
entities may be disregarded or treat-
ed as a single entity with a common
parent. One of the most common
approaches to this issue under state
law is "veil piercing:'

Delaware law provides require-
ments for veil piercing, and the case
law reveals that to pierce the corpo-
rate veil based on an alter ego theo-

.I.p f
38 See Reg. 1.1502-13(a)(21.

39 Declared obsolete by Rev. Rul. 98-37, 1998-2

CB 133.
40 NetJets Aviation, Inc. v. LHC Communica-

tions, LLC, 537 F.3d 168 (CA-2, 2008) (citing
Harco NaI'l Ins. Co. v. Green Farms, Inc.,
1989 WL 110537 (DeL. Ch., 9/19/89)).

41 See ¡d.; Medi-Tec of Egypt Corp. v. Bausch &
Lomb Surgical, 2004 WL 415251 (Del. Ch.,
3/4/04) (citing Mobil Oil Corp. v. Linear Films,
Inc., 718 F. Supp. 260 (DC DeL., 1989)); cf
Alberto v. Diversified Group, Inc., 55 F.3d 201
(CA-5, 1995).

42 NetJets Aviation, Inc., supra note 40 (internal

citations and quotations omitted) (citing and
quoting Mobil Oil Corp. v. Linear Films, Inc.,
supra note 41; David v. Mast, 1999 WL
135244 (DeL. Ch., 3/2/99); Martin v. D.B.
Martin Co., 88 A. 612 (1913)).

ry, a plaintiff must demonstrate a
misuse of the corporate form along
with an overall element of injustice
or unfairness.4o In short, the test ap-
plied under Delaware law is two

pronged:
1. Whether the entities in ques-

tion operated as a single economic
entity, and

2. Whether there was an overall
element of injustice or unfairness.41

This two-pronged test was recent-
ly described by the Second Circuit as
follows: "Stated generally, the inquiry
initially focuses on whether those in
control of a corporation did not treat
the corporation as a distinct entity;
and, if they did not, the court then
seeks to evaluate the specific facts
with a standard of fraud or misuse or
some other general term of reproach
in mind, such as whether the corpo-
ration was used to engage in conduct
that was inequitable, or prohibited,
or an unfair trade practice, or ile-

gal."42 Thus, both for state law and
current federal tax purposes, com-
monality of ownership does not gen-
erally cause multiple entities to be
treated as a single entity.

The Proposed Regulations do al-
low a series organization and the un-
derlying series to be treated as a sin-
gle entity for federal income tax
purposes in much the same circum-
stances as the current Regulations
would allow a holding company LLC
and wholly owned LLCs to be treat-
ed as a single partnership. As noted
above, under Prop. Reg. 301.7701-
1 (a)(5)(vi) the ownership of inter-
ests in a series and the assets associ-
ated with a series is determined
under general tax principles. Thus, if
the LLC agreement or other govern-
ing agreement provides that the se-
ries organization has the rights and
benefits and burdens of ownership
of the series, and members of the se-
ries organization only share in re-
sults at the series level indirectly

through their interests in the series
organization, the series organization
is treated as the owner of the inter-
ests in the underlying series, and
each series would be a wholly owned
domestic unincorporated business
entity and generally treated as a dis-

regarded entity. In this situation, the
series organization would be treated
as the only (non-disregarded) entity
existing for federal tax purposes.

For federal tax purposes.

ownership of interests in a series

and of the assets associated with

a series is determined under

general tax principles.

The treatment set forth in the
Proposed Regulations is not permis-
sive or elective-it is mandatory.

The combination of the third criteria
of the definition of a series statute
(i.e., permits the segregation of as-
sets and liabilities) and the fact that
the definition of a series ignores

arrangements that reduce liability
limitations and the failure of a series
to qualify for limited liability be-
cause of a failure to satisfy other
statutory requirements highlights
the significance of "permits" in the
definition of the series statute. Be-
cause a statute is only a series statute
if the statute permits the segregation
of liabilities but a series may be a se-
ries even if liabilities are not segre-
gated, it would appear that "permits"
should be read as "permits but need
not require."

Consider a situation in which an
LLC is organized under a series
statute and multiple series are estab-
lished under the series LLC. The se-

ries LLC does not intend for the se-
ries to be separate entities for either
state or federal tax purposes, and
therefore it elects to permit the lia-
bilities of one series to be enforce-
able against the other series and the
series LLC. But because the series
LLC was organized under a series
statute that permits the segregation
of liabilities and the series was estab-
lished pursuant to a series statute by
agreement of a series organization,
each series may be treated as a sepa-
rate entity for federal tax purposes
(although the series may, under
these circumstances, be disregarded
entities).
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Although the treatment under
state law is not determinative for
federal income tax purposes, the
rights created under state law must
be balanced against the other bene-
fits and burdens of ownership.43

Who Are the Owners?
Closely related to the question of
whether the series organization cre-
ates one tax entity or multiple tax
entities is the question of who are
the owners of each entity recognized
as a separate business entity for fed-
eral income tax purposes. One must
consider the relevant state law to ap-
ply common law tax principles.

Generally, in the partnership con-
text, parties intending to be treated
as partners must contemplate shar-
ing the profits of a venture treated as
a partnership for federal income tax
purposes.44 Just as whether an entity
is recognized for federal income tax
purposes is not determined by state
or local law, 4S whether a person is
treated as a partner also is not deter-
mined by state or local law.

In Tower, the Supreme Court re-
fused to recognize the taxpayer's

wife as a partner, although the tax-
payer argued that the partnership
was valid under Michigan law. The
court noted that: "Michigan cannot
by its decisions and laws governing
questions over which it has final say,
also decide issues of federal tax law
and thus hamper the effective en-
forcement of a valid federal tax
levied against earned income:'

Nevertheless, in several other cas-
es, the courts recognized as partners
persons who were not partners for
state law purposes.46 Similarly, in sev-
eral Revenue Rulings the IRS recog-
nized as partners persons who could
not be partners under locallaw.47

Thus, as in other areas, state law
determines whether a given set of
circumstances creates a right or in-
terest; federal law then determines
the federal tax consequences of the
presence or absence of the right or
interest. 48

Under the Delaware statute, class-
es or groups of members or man-
agers associated with a series may
have such relative rights, powers, and

duties as the LLC agreement pro-
vides.49 Neither the Delaware statute
nor the Proposed Regulations spe-
cify how members are to be "associ-
ated" with a particular series. The
Delaware statute leaves it to the LLC
agreement to specify how members
are associated with a particular se-
ries and their relative rights.so

In the context of partnerships in
which capital is a material income-
producing factor, the statute and the
Regulations clarify who is treated as
a partner in a partnership. Section
704(e)(1)S1 provides that a person
wil be recognized as a partner for
purposes of federal income taxes if
he owns a capital interest in a part-
nership in which capital is a material
income-producing factor, whether
or not such interest was derived by
purchase or gift from any other per-
son. Under Reg. l.04-1(e)(1)(iii), a

donee or purchaser of a capital in-
terest in a partnership is not recog-
nized as a partner under the princi-
ples of Section 704( e) (l) unless such
interest is acquired in a bona fide
transaction, not a mere sham for tax
avoidance or evasion purposes, and
the donee or purchaser is the real
owner of such interest.

To be recognized, a transfer must
vest dominion and control of the
partnership interest in the transferee.
The existence of such dominion and
control in the donee is to be deter-
mined from all the facts and circum-
stances. A transfer is not recognized
if the transferor retains such inci-
dents of ownership that the transfer-

· (.0 i
43 See Grodt and McKay Realty, Inc., 77 TC

1221 (1981).
44 McKee, Nelson, and Whitmire, Federal Taxa-

tion of Partnerships and Partners, Fourth

Edition (Thomson Reuters/WG&L, 2007),
~ 3.04(31. In Madison Gas & Electric Co., 72
TC 521 (19791, the Tax Court questioned
whether an intent to share profits was nec-
essary to find a partnership.

4S Reg. 301.7701-1(a)(1).

46 Sommers, 195 F2d 680, 41 AFTR 1113 (CA-2,

per cur, 1952); Rupple v. Kuhl, 177 F2d 823,

38 AFTR 845 (CA-7, 1949); Forman, 199 F2d
881,42 AFTR 869 (CA-9, 1952); and Klein, 18
TC 804 (1952), acq

47 Rev. Rul. 58-243, 1958-1 CB 255; Rev. Rut.
77-137, 1977-1 CB 178; and Rev. Rul. 77-332,
1977-2 CB 483.

48 See, e.g., Drye Family 1995 Trust, 152 F3d
892, 82 AFTR2d 98-5821 (CA-8, 1998); CCA
199930006.

ee has not acquired full and complete
ownership of the partnership inter-
est. Transactions between members
of a family wil be examined closely,
and the circumstances-not only at
the time of the purported transfer
but also during the periods preced-
ing and following it-wil be taken

into consideration in determining
the bona fides of the purported gift
or sale (or lack thereof).

Reg. 1.704-1(e)(1)(iv) provides,

in part, that for purposes of Section
704(e)(1), capital is a material in-
come-producing factor if a substan-
tial portion of the gross income of
the business is attributable to the
employment of capital in the busi-
ness conducted by the partnership.
Capital is ordinarily a material in-
come-producing factor if the opera-
tion of the business requires sub-
stantial inventories or a substantial
investment in plant, machinery, or
other equipment.

Under Reg, 1.704-1(e)(l)(v), for
purposes of Section 704(e) a capital
interest in a partnership means an
interest in the assets of the partner-
ship, which is distributable to the
owner of the capital interest on his
withdrawal from the partnership or
on liquidation of the partnership.
The mere right to participate in the
earnings and profits of a partnership
is not a capital interest in the part-
nership.

Reg. 1.704-1(e)(2) lists a series of
factors to be considered in deter-
mining whether a partner is, in fact,
the real owner of a capital interest in

496 DeL. Code Ann. 18-215(e).

so Informal comments of a Treasury representa-
tive at the recent ABA Tax Section meeting in
Toronto (9/23-25/10) indicate that it was not
the intent ofTreasury that a special allocation
of income would, by itself, be sufficient to
create a separate series and associate mem-
bers with the series for federal tax purposes.

S1 The subsection heading of Section 704(e) is
"Family Partnerships;' but the rules of the

section and the underlying Regulations are

applicable to partnerships generally. While

the language of the section heading may be
used as an interpretative aid, it will not be so
employed as to limit the meaning and pur-
pose of the text. See Maguire, 313 U.S. 1, 25
AFTR 1220 (1941);Yoke v. Mazzello, 202 F.2d
508, 43 AFTR 420 (CA-4, 1953); Prudential
Insurance Co. of America, 319 F2d 161, 11

AFTR2d 1622 (Ct. C1, 1963); Keeble, 2 TC
1249 (1943).
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a partnership. The factors to be con-
sidered, which are ilustrative rather

than exhaustive, break down into
five categories:
. Retained controls (including re-

tention of control of assets essen-
tial to the business).

. Indirect controls.

. Participation in management.
Income distributions.
Conduct of partnership business.

The first two factors indicate lack
of ownership, while the last three in-
dicate ownership.

Thus, in the context of a capital in-
terest in a series recognized as a sepa-
rate business entity and classified as a
partnership in which capital is a ma-
terial income-producing factor, some
certainty as to whom should be treat-
ed as partners may be obtained. All
the facts and circumstances must be
taken into consideration, but the

rights of the parties may be designed
to intentionally meet the five factors
of Reg. 1.704-1(e)(2).

An understanding of the rights
and obligations of owners under state
law is essential to correctly assessing
ownership for federal tax purposes.
For example, under the Delaware

statute, assets may be "associated"
with a series. Assets associated with a
series may be held directlyby the se-
ries or indirectly in the name of the
series LLC or in the name of a nomi-
nee. Also, members or managers of
the series LLC may be "associated"
with a series, in which event they have
the relative rights, powers, and duties
specified in the LLC agreement. Gen-
erally, management of the series is
vested in members associated with
the series in accordance with the in-
terest of the members in profits
owned by all of the members associ-
ated with the series,52

The authors understand that be-
cause under Delaware LLC law
"member" is defined as any "person"
admitted to the LLC and "person" is
defined as including "any entity (or
series thereoO;' Delaware counsel
believe that the series LLC also may
be associated with a series. Thus,

Mt.Pf
S2 Yes, the Delaware statute refers to "owner-

ship" of profits interests of a series.

practitioners may draft agreements
so that (1) the series LLC is associat-
ed with (under state law) and the
owner of (under tax law) the series,
and members of the series LLC indi-
rectly share in profits and losses of
the series through their membership
interests in the series LLC, (2) mem-
bers of the series LLC are associated
with (under state law) and the direct
owners of (under tax law) the series,
or (3) some combination thereof.

Significantly, the characterization
of alternatives (1) and (2) is consis-
tent with the state law consequences
of these alternatives. A creditor with
a claim against the series LLC in al-
ternative (1) wil have a right against
the series LLC's interests in its whol-
ly owned series, wil have no claim
against the series in alternative (2),
and will have a claim, albeit indirect,
to the extent the series LLC is associ-
ated with underlying series in alter-
native (3). Thus, tax law ownership
and consequences are determined by
rights and benefits under state law of
persons associated with the series.

Liability and Tax Collection
The Preamble indicates that Trea-
sury and the IRS understand that
there are differences in local law

governing series (for example, rights
to hold title to property and to sue
and be sued are expressly addressed
in some statutes but not in others)
that may affect how creditors of se-
ries, including state taxing authori-
ties, may enforce obligations of a se-
ries. Thus, the Proposed Regulations
provide that, to the extent federal or
local law permits a creditor to collect
a liability attributable to a series
from the series organization or other
series of the series organization, the
series organization and other series
of the series organization also may
be considered the taxpayer from
whom the tax assessed against the
series may be collected pursuant to
administrative or judicial means.
Also, when a creditor may collect a
liability attributable to a series orga-
nization from any series of the series
organization, a tax liability assessed
against the series organization may
be collected directly from a series of

the series organization by adminis-
trative or judicial means.

Information Statements
The potential for treating a series as a
separate entity for federal tax purpos-
es when the series may not be a sepa-
rate entity under local law means that
the IRS must have some way of
knowing about the existence of the
entity for purposes of assessing and
collecting tax. Accordingly, the Pro-
posed Regulations would require
each series and each series organiza-
tion to fie an annual statement con-
taining identifying information with
respect to each series or the series or-
ganization.

The Preamble explains that Trea-
sury and the IRS are contemplating
what information should be re-
quired in these statements, but infor-
mation tentatively being considered
includes:

1. The name, address and taxpay-
er identification number of the se-
ries organization and each of its se-
ries and status of each as a series of a
series organization or as the series
organization.

2. The jurisdiction in which the
series organization was formed.

3. An indication of whether the
series holds title to its assets or
whether title is held by another se-
ries or the series organization and, if
held by another series or the series
organization, the name, address and
taxpayer identification number of
the series organization and each se-
ries holding title to any of its assets.

A series that is treated as an entity
separate from its owners wil have to
apply existing tax law principles to
determine whether it has to (or
wants to) obtain a taxpayer identifi-
cation number for the series. Pre-
sumably, many series wil obtain
such numbers. The Preamble notes
that Treasury and the IRS are con-
sidering revising Form SS-4 to in-
clude questions regarding series or-
ganizations.

Transition Rules
In general, the Proposed Regulations
apply on the date final Regulations
are published in the Federal Register.
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Practice Notes

1. Structuring ownership. An important issue is ownership of interests in a series. In the experience of the au-
thors, practitioners have not clearly articulated the rights and benefits of persons that are to be "associated"
with the series. Attention to this detail is particularly important if taxpayers want to create a structure in which
the series organization is a holding company with multiple wholly owned series that are to be disregarded as
separate entities for federal tax purposes. In this event, the relevant agreements should clearly indicate that the
series organization exercises all management of the series and owns all economic interests of the series. Obvi-
ously, this structure carries with it changes in the rights of creditors of the series organization and the series,
so practitioners should consider the right structure to satisfy their client's business and tax goals.

2. Effectiveness of the liabilty shield. The authors have heard practitioners say that the liability shield of a
series wil be effective outside of the state where the series is established. Nevertheless, one of the authors heard
comments of a learned commentator-Professor Daniel S. Kleinberger of the Wiliam Mitchell College of
Law-who explained that the internal affairs doctrine, which many people believe would cause other states to
respect the liability shield of series, may not apply.

For example, section 801(a) of the Uniform Limited Liability Company Act (2006) provides that "(tJhe law
of the state or other jurisdiction under which a foreign limited liability company is formed governs: (1) the in-
ternal affairs of the company; and (2) the liability of a member as member and a manager as manager for the
debts, obligations, or other liabilities of the company." Most states have similar provisions in their partnership
and LLC statutes.

The liability that is of concern here, however, is not the liability of a member or manager for debts of the
company; it is the liability of one part of the company for another part of the company. Practitioners should
consider other legal theories for protecting the series liability shield and not assume that the internal affairs
doctrine protects them.

3. Establishment of a series. It has come to the attention of the authors that in many instances practitioners
may not carefully consider and take all steps necessary to establish a series. For example, in Delaware the LLC
statute includes several requirements that must be satisfied to establish a series with limited liability.

Specifically, the statute requires that (1) the agreement establish or provide for the establishment of series,
(2) the records maintained for any series must account for the assets of the series separately from the other as-
sets of the LLC and any other series, (3) the agreement must provide that the debts, liabilities, obligations, and
expenses incurred, contracted for, or otherwise existing with respect to a particular series will be enforceable
only against the assets of that series and not against the assets of the LLC or other series of the series LLC, and

(4) notice of the limitation on liabilities of a series as referenced in the statute must be set forth in the certifi-
cate of formation.

In particular, the LLC agreement should not merely permit the establishment of series, but should describe
the process for establishing the series, including the requisite paper traiL. The authors have seen in practice how
this becomes important for purposes of obtaining opinions with respect to the due establishment of a series.
In add~tion, the language of the statute has led to some confusion about requirement (3) and compliance with
it. In any event, practitioners should confirm that they are complying with each requirement of the applicable
statute to properly establish the series.

When final Regulations become ef-
fective, taxpayers that are treating
series differently for federal tax pur-
poses than series are treated under
the final Regulations wil be required
to change their treatment of series
unless they qualify for the transition
rules described below. If a taxpayer
is required to change its treatment, a
series organization that previously
was treated as one entity with all of
its series may be required to begin
treating each series as a separate en-

tity for federal tax purposes. General
tax principles wil apply to deter-

mine the consequences of the con-
version from one entity to multiple
entities for federal tax purposes.

The rules in Section 708 relating
to partnership divisions wil be ap-
plicable to a series organization pre-
viously treated as a partnership for
federal tax purposes that wil have to
convert into multiple partnerships
on recognition of the series organi-
zation,s series as separate entities.

While a division of a partnership
may be tax free, gain may be recog-
nized in certain situations under
Section 704(c)(1)(B) or 737.

If a series organization was previ-
ously treated as a single corporation
but is required to change its treat-
ment, Sections 355 and 368(a)(1)
(D) provide rules that govern certain
corporate divisions. The division of
a series organization into multiple
corporations may be tax free to the
corporation and to its shareholders.

JOURNAL OF TAXATION I DECEMBER 2010 . 335
CBA19



PARTNERSHIPS, S CORPORATIONS, & LLCs

If the corporate division does not
satisfy one or more of the require-
ments in Section 355, however, the

division may result in taxable events
to the corporation, its shareholders,
or both.s3

The Proposed Regulations in-
clude an exception for series estab-
lished prior to publication of the

Proposed Regulations. If the re-
quirements for this exception are
satisfied, after issuance of the final
Regulations the series may continue
to be treated in accordance with the
taxpayer's treatment. Specifically,
these requirements are satisfied if:

1. The series was established pri-
or to 9/14110.

2. The series (independent of the
series organization or other series of
the series organization) conducted
business or investment activity (or,
for a foreign series, more than half
the business of the series was the is-
suing of insurance or annuity con-
tracts or the reinsuring of risks un-
derwritten by insurance companies)
on and prior to 9/14/10.

3. If the series was established
pursuant to a foreign statute, the se-
ries' classification was relevant (as
defined in Reg. 301.7701-3(d)), and
more than half the business of the
series was the issuing of insurance or
annuity contracts or the reinsuring
of risks underwritten by insurance
companies for all tax years begin-
ning with the tax year that includes
9114/10.

4. No owner of the series treats
the series as an entity separate from
any other series of the series organi-
zation or from the series organiza-
tion for purposes of filing any feder-
al income tax returns, information
returns, or withholding documents
for any tax year.

.,¡.p;
S3 If the series organization is treated as the

owner of the series for federal income tax
purposes and the series are intended to be
treated as corporations, Section 351 may
apply to the transfer.

S4 Exactly how the percentage of capital or prof-

its interest is to be measured in this context
is not addressed in the Proposed Reg-
ulations and is not likely to be addressed in
the final Regulations, given the lack of clarity
surrounding this issue in Subchapter K. See
Banoff, "Identifying Partners' Interest in Pro-
fits and Capital: Uncertainties, Opportuni-

ties and Traps:' 85 Taxes 197 (March 2007).

5. The series and series organiza-
tion had a reasonable basis (within
the meaning of Section 6662) for
their claimed classification.

6. Neither the series nor any own-
er of the series nor the series organi-
zation is notified in writing on or
before the date final Regulations are
published in the Federal Register that
classification of the series was under
examination (in which event the se-
ries' classification wil be deter-
mined in the examination).

This exception wil cease to apply
on the date any person or persons
who were not owners of the series
organization (or series) prior to
9114110 own, in the aggregate, a 50%
or greater interest in the series orga-
nization (or series). For this purpose,
"interest" means (1) for a partner-
ship, a capital or profits interest,S4

and (2) for a corporation, an equity
interest measured by vote or value.
This transition rule does not apply to
any determination other than the en-
tity status of a series, for example, tax
ownership of a series or series orga-
nization or qualification of a series or
series organization conducting an
insurance business as a controlled
foreign corporation.

Request for Comments
The Preamble states that timely
comments on the Proposed Regula-
tions wil be considered before final
Regulations are promulgated. In ad-
dition, the Preamble indicates that
Treasury and the IRS specifically re-
quest comments on the following is-
sues:

Whether a series organization
should be recognized as a sepa-
rate entity for federal tax purpos-
es if it has no assets and engages
in no activities independent of its
senes.
The appropriate treatment of a
series that does not terminate for
local law purposes when no mem-
bers are associated with the series.
The entity status for federal tax
purposes of foreign cells that do
not conduct insurance business-

es and other tax consequences of
establishing, operating, and ter-
minating all foreign cells.

How federal employment tax is-
sues and similar technical issues
should be resolved.
How series and series organiza-
tions will be treated for state em-
ployment tax purposes and other
state employment-related pur-
poses, and how that treatment
should affect the federal employ-
ment tax treatment of series and
series organizations (comments
from the states would be particu-
larly helpful).
What issues could arise with re-
spect to the provision of employ-
ee benefits by a series organiza-
tion or series.
The requirement for the series
organization and each series of
the series organization to file a
statement and what information
should be included on the state-
ment.

Examples

The Proposed Regulations provide
two examples to ilustrate the pro-
posed rules. The following examples
are based on the examples in the
Proposed Regulations.

EXAMPLE 1: Domestic series LLC. Se-
ries LLC is a series organization that
has three members (1,2, and 3). Se-
ries LLC establishes two series (A
and B) pursuant to the LLC statute
of state Y, a series statute. Under gen-
eral tax principles, members 1 and 2
are the owners of series A, and mem-
ber 3 is the owner of series B. Series
A and B are not described in Reg.
301.7701-2(b) or Reg. 301.7701-

1(a)(3) and are not trusts within the
meaning of Reg. 301.7701 -4.

Under the Proposed Regulations,
series A and series B are each treated
as an entity formed under local law.
The classification of series A and se-
ries B is determined under Reg.
301. 770 1 - 1 (b). The default classifi-

cation under Reg. 301.7701-3 of se-
ries A is a partnership and of series
B is a disregarded entity.

EXAMPLE 2: Foreign insurance cell.
Insurance CellCo is a series organi-
zation organized under the laws of
foreign country X. Insurance CellCo
has established one cell, cell A, pur-
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suant to a country X law that is a se-
ries statute. More than half the busi-
ness of cell A during the tax year is
the issuing of insurance or annuity
contracts or the reinsuring of risks
underwritten by insurance compa-
nies. If the activities of cell A were
conducted by a domestic company,
that company would qualify as an in-
surance company within the mean-
ing of Sections 816(a) and 831(c).

Except as specifically stated in

the Proposed Regulations. a

particular series need not

actually possess all of the

attributes that its enabling

statute permits it to possess.

Under Reg. 301.7701-1(a)(5)(ii),
cell A is treated as an entity formed
under local law. Because cell A is an
insurance company, it is classified as
a corporation under Reg. 301.7701-

2(b)(4).

nUESTIONS AND ISSUES

Several issues arise under the Pro-
posed Regulations, including modifi-
cations to the partnership agreement,
the status of a series organization, the
effect of previous check-the-box elec-
tions, and other matters.

The partnership agreement. Under
Reg. 1.761-1(c), the partnership
agreement includes the original
agreement and all modifications
thereto agreed to by all the partners.
The Proposed Regulations do not
purport to change this definition, but
the nature of the series organization
and series would suggest that, if a se-
ries is treated as a separate business
entity that is not disregarded, the
partnership agreement wil include

those provisions of the series organi-
zation agreement that are relevant to
the series and any series agreement
that modifies or supplements the se-
ries organization agreement.

The series organization agree-
ment would include parties who may

not be associated with all the series,
but all of the persons associated with
a series probably would be required
to consent to being subject to the se-
ries organization agreement to the
extent that it applied to that series.

Status of a series organization. The
Proposed Regulations do not address
the entity status or filing require-
ments of series organizations for fed-
eral tax purposes. A series organiza-
tion generally is an entity for local
law purposes. An organization that is
an entity for local law purposes gen-
erally is treated as an entity for feder-
al tax purposes. Nevertheless, an or-
ganization characterized as an entity
for federal income tax purposes may
not have an income or information
tax filing obligation. For example,
Reg. 301.6031(a)-(1)(a)(3)(i) pro-

vides that a partnership with no in-
come, deductions, or credits for fed-
eral income tax purposes for a tax
year is not required to fie a partner-
ship return for that year.

Generally, filing fees of a series
organization paid by series of the se-
ries organization would be treated as
expenses of the series and not as ex-
penses of the series organization.
Thus, a series organization charac-
terized as a partnership for federal
tax purposes that does not have in-
come, deductions, or credits for a tax
year need not file a partnership re-
turn for the year.

Neither the Proposed Regulations
nor the Preamble explicitly indicate
whether a series organization that
has no assets, business, or owners
would be required to obtain its own
taxpayer identification number. As
noted above, the IRS has specifically
requested comments on the charac-
terization of a series organization
that has no assets or activities sepa-
rately from its series. Under current
Reg. 301.7701 - 1, it might well be de-
termined that such a series organiza-
tion was not a separate entity for
federal income tax purposes, al-
though the Proposed Regulations do
not explicitly provide guidance one
way or the other. ss

By contrast, it is possible for a se-
ries organization to have assets and
business separate and apart from the

assets and business of any series
formed under the series organiza-
tion. The Proposed Regulations also
do not deal with this situation, al-
though in this instance the series or-
ganization, which would be an entity
under local law, should also be an
entity for federal tax purposes. Once
the series organization has separate
assets and business and is treated as
a tax entity, the series organization
generally would be required to ob-
tain a separate taxpayer identifica-
tion number (assuming it is not a
disregarded entity) and file its own
tax return.

The effect of previous check-the-
box elections. The transition rules
for the Proposed Regulations provide
that some taxpayers may need to
change their treatment when the final
Regulations become effective. The
Preamble to the Proposed Regula-
tions refers to Section 355, which
deals with the spinoff of one corpora-
tion from another. Section 355 gener-
ally would not apply to a deemed
spinoff of an unincorporated domes-
tic business entity that has not filed
an election to be treated as a corpora-
tion. Thus, after the final Regulations
become effective, it would appear that
in order for a series organization to
treat its division into multiple entities
as a tax-free event under Section 355,
it would need to file new check-the-
box elections in regard to each of its
series.s6

Service organizations. As men-
tioned above, the Proposed Regula-
tions define a series as a segregated
group of assets and liabilities that is
established pursuant to a series
statute by agreement of a series orga-
nization. This naturally raises the

· I.;; f
ss If recognized as a separate entity, a series

organization organized under a partnership,
trust, or LLC statute would be an unincor-

porated entity, which, if a business entity,
would have a default classification as a part-
nership. Under common law principles, an
entity may not be a partnership if it does not
have partners.

S6 Similarly, if the resulting business entities
were intended to be treated as members of
a consolidated group (because the series
organization is the tax owner of the series) a
check-the-box election would need to be
filed.
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question of series that are in the trade
or business of providing services. Of
course, such series generally would
have contractual rights and receiv-

ables, which are assets that may be
segregated and associated with a par-
ticular series under a series statute,
but in the start-up phase a series may
have only the contribution of future

services by its members.
Informal comments by Treasury

representatives at the recent ABA
Tax Section meetingS7 indicate that
it was not the intent of Treasury to
exclude service organizations from
the application of the series guid-
ance. The Proposed Regulations do
not directly address the issue, but
Treasury has informally indicated

that comments on the issue would
be welcome.

Continued existence for state law
purposes with no members. The
Preamble indicates that for state law
purposes it may be possible for a se-
ries to continue after no members
are associated with the series. If the
series no longer has any assets or
business, it would seem that such a
series may have incurred a deemed
liquidation for federal income tax
purposes.sa

The more complex issue is creat-
ed when no members are associated
with the series for state law purpos-
es, but the series stil has assets and
business operations. The Delaware
statute explicitly provides a series
does not automatically terminate

when members are no longer associ-
ated with a series. The statute does
not appear to require both members
and assets and liabilities to be asso-
ciated with a series.

If there were never any members
associated with a series, but assets
and liabilities are associated with a
series, one would assume that the se-

· ,.;. t
S7 See note 50, supra.

sa For example, a corporation is treated as liqui-
dating when the corporation ceases to be a
going concern and its activities are merely for
the purpose of winding up its affairs, paying
its debts, and distributing any remaining bal-
ance to its shareholders. A liquidation may be
completed prior to the actual dissolution of
the liquidating corporation, and legal dissolu-
tion of the corporation is not required. See
Reg. 1.332-2(c).

ries organization or whoever has
rights to the assets in the particular
series may effectively be the persons
associated with the series. For feder-
al income tax purposes, one general-
ly would need to determine who has
the benefits and burdens of owner-
ship of the series.

Other than in the case of an ex-
empt organization, for federal in-
come tax purposes someone usually
owns the equity of the entity. If the
persons who are equity owners for
state law purposes do not have the
benefits and burdens of ownership,
some other person with an econom-
ic relationship to the entity should
be the equity owner.

Employment and employee benefit
purposes. For both employment and
employee benefit purposes, a variety
of issues arise if a series is treated
as the employer for federal tax pur-
poses but the series organization is
treated as the employer for state law
purposes. The Preamble to the Pro-
posed Regulations notes that several
requirements must be satisfied to be
treated as an "employer:' It is not clear
how the requirements should apply
to series. Treasury and the IRS have
requested comments on how these is-
sues should be addressed.

Treatment of trusts. Under the

Proposed Regulations, the series or-
ganization may not be a common
law trust, because a common law
trust is not a juridical entity. Pre-

sumably, the Proposed Regulations
were not intended to change the

treatment of existing series created
under common law trusts, and such
series would continue to be classi-
fied as separate entities (or not) un-
der existing Reg. 301. 770 1 - 1.

A curious negative implication re-
sults from Example 1 in the Proposed
Regulations. The example affrmative-
ly states that neither series is a trust
under Reg. 301.7701 -4, but the series
were created under an LLC statute.
The apparent need to state that a se-
ries under an LLC statute is not a trust
would suggest that a series under an
LLC statute could be a trust. Alterna-
tively, the language may imply that a

series of a series organization orga-
nized as an LLC may not be a trust.

CONCLUSION

To quote Yogi Berra, for those of us
who were practicing when IRS is-
sued Rev. RuL. 88-76,1988-2 CB 360,
which dealt with the classification of
Wyoming LLCs, this is a little like
"déjà vu all over again:' Commercial
practice with LLCs had gotten ahead
of tax authority. Then tax authority
was clarified, leaving many state law
uncertainties. Gradually, the state

law uncertainties have been largely

eliminated as to LLCs generally, and
what was an innovative, new vehicle
is now a standard business tool.

Commercial practice with series
organizations has gotten ahead of
tax authority. Tax authorities sup-
porting a variety of positions could
be found, and taxpayers have been
taking conflicting positions.

The Proposed Regulations on se-
ries do not provide a key to the
meaning of life or even provide the
answer to every conceivable question
as to the recognition and classifica-
tion of entities for federal tax pur-
poses. Nevertheless, they do provide
that a series established under state
law is treated as an entity formed un-
der local law for purposes of federal
common law and regulatory rules re-
lating to entity classification. The fi-
nalization of such a rule would be a
lot like the clarity that Rev. RuL. 88-

76, and later the check-the-box Reg-
ulations, gave to LLCs generally.

Also similar to the development of
authorities relating to LLCs, finaliza-
tion of the Proposed Regulations

would not eliminate the state law un-
certainties that stil exist with respect
to series. As the federal tax rules as to
the treatment of LLCs became clear-
er, we saw more and more states rush-
ing to clarify their own treatment of
LLCs. Perhaps the same pattern ofle-

gal evolution wil occur with series
organizations and their series.

Until such state law changes oc-
cur, however, practitioners should be
cautious as to the context in which
series organizations and series are
being used. .
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PROSPECTS FOR AMENDMENTS, ILLINOIS LIMITED LIABILITY 

COMPANY ACT AND ISSUES TO CONSIDER 

John M. McCabe 

On behalf of Illinois Institute of Business Law 

February 10, 2011 

 

ILLACA = Illinois Limited Liability Company Act 

RULLCA = Revised Uniform Limited Liability Company Act, Uniform Law Commissioners 

Prototype = American Bar Association, Business Law Section, Committee on Partnerships and 

Unincorporated Entities’ Prototype Limited Liability Company Act 

 

I.  Background 

 A.  Illinois Institute of Business Law (IIBL) 

  1.  Lawyers’ Organization 

  2.  Originally Secretary of State’s Advisory Committee on Business Organizations 

  3.  Now Independent non-profit with Ties to Secretary of State’s Office, Chicago 

and Illinois Bars, and Legislature 

  4.  IIT Chicago Kent School of Law now its home 

  5.  Professor Phil Hablutzel, Executive Director 

  6.  Primary concern keeping Illinois business organization up-to-date 

 B.  Limited Liability Company Law in Illinois 

  1.  ILLACA, 805 ILCS 180/1 to 60 

  2.  Based upon Uniform Limited Liability Company Act promulgated by National 

Conference of Commissioners on Uniform State Laws in 1996. 
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  3.  Effective 1-1-1998 

 C.  Developments Subsequent to 1-1-1998 

  1.  Revised Uniform Limited Liability Company Act promulgated in 2006 

  2.  Prototype Limited Liability Company Act, ABA Committee on Partnerships and 

Unincorporated Entities originally in 2000.  Most recent edition in 2010. 

 D. Current Project 

  1.  Consider amendments to ILLACA 

  2.  Using RULLCA, the Prototype, Delaware LLC Act , and almost any other 

relevant statute.  

II. Five Issues  [Note:  All rules considered here are default rules unless otherwise noted.  See 

15-5]

 A.  Member-managed versus manager-managed how distinguished; Agency; fiduciary 

obligations; informational rights; and effect of dissociation 

 B.  Member-managed versus manager-managed, how distinguished 

  1.   ILLACA 

   a. 5-5(4) 

   b. Initial manager(s) must be named if the company is to be manager-

managed 

   c. Majority of states follow generally 

  2.  RULLCA, Prototype, Delaware 

   a. Operating agreement determines form of LLC 

   b. Manager-managed form requires recognition in operating agreement 

(OA).   Otherwise, member-managed  
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c. Why? 

    (A) Convenience 

    (B) Flexibility 

    (C) Privacy 

 C.  Agency 

  1. ILLACA 

   a. Statutory apparent authority, 13-5 .  See also 805 ILCS 206/301 and 

805 ILCS 215/402.   

   b. Authority to bind LLC 

    (1) Member-managed, members hold equal authority 

    (2) Manager-managed, managers hold equal authority 

    (3) Transactions in ordinary course 

    (4) Unless third party knows/has notice authority does not exist 

  2. RULLCA and  Prototype 

   a. Abandon statutory apparent authority 

   b. Accept common law agency rules.  See Restatement of Agency for 

perspective. 

   c. How?  

    (1) RULLCA 301 provides fact of membership does not confer 

authority 

    (2) RULLCA  407, if manager-managed, managers have equal 

rights of management 

    (3)Prototype defers to the agreement and other law 

   d. Why? 

    (1) Old partnership/limited partnership paradigm no longer fits 

    (2) Leaves ultimate decision on authority to OA 
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    (3) To third parties 

     (a) Representation and 

     (b) Reasonable expectations 

     (c) See 1-43 

   e. Statement of Authority, RULLCA 302, ABA Prototype 302 

    (1) Origin in Revised Uniform Partnership Act.  See 805 ILCS 

206/303. 

    (2) Allows clarification of actual authority when necessary 

 D.  Fiduciary Obligations 

  1. ILLACA 15-3 

   a. Four legged stool, the duties 

    (1) To account 

    (2) To act fairly 

    (3) To not compete 

    (4) To avoid gross negligence, reckless misconduct, etc. 

   b. Effect of OA 15-5 (b)(6) 

    (1) No elimination of duties 

    (2) May identify specific types or categories of activities that do 

not violate, if not manifestly unreasonable 

  2. RULLCA, Prototype, Delaware 

   a. Duties may be eliminated 

   b. RULLCA 103 (d), unless manifestly unreasonable,  

    (1) To account, to deal against company interests, to not compete 

may be altered or eliminated 

    (2) Duty of care may be altered except for intentional misconduct, 

violations of law 
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    (3) Any other fiduciary duty may be altered 

    (4) Good faith and fair dealing may be altered 

 E. Informational rights 

  1. ILLACA 1-40, 10-15 

   a. 1-40 inspection rights to limited set of records 

   b. 10-15 informational rights expands records that must be available on 

demand 

   c. No effective standard other than time, place, compensation for copying 

   d. Operating agreement may not unreasonably restrict 10-15 rights 

  2. RULLCA  410 

   a. Expansive informational rights, not favored totally 

    1. Some mandatory disclosures 

    2. Manager rights 

   b. Basic principles 

    1. Standard for company response based upon material purpose 

and reason 

    2. Basic procedures to govern demand and response 

    3. Specific procedures for dissociated members 

    4. Express recognition of kinds of information held confidential 

     (a) Trade secrets 

     (b) Agreements with third parties requiring confidentiality 

 F.  Effect of dissociation 

  1. ILLACA  35-60 

   a. Dissociation triggers buyout 

   b. Unpopular default rule, often called the put right 
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   c. From original ULLCA 

  2. RULLCA 603 

   a. Dissociated member as transferee 

   b. Likely to be basis of an amendment to ILLACA  
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